§

\

N

Arent, Fox, Kintner, Plotkin & Kahn

Washington Square 1050 Connecticut Avenue, N.W.

ol S YT L

Washington, .C. 20036-5339 NGV 9  1pgg
3 25 PM
ﬂﬂﬂﬁﬂﬂiﬂhﬂm&zcm“wmmu
John D. Hushon November 9, 1988
(202) 857-6290 JDH-88/289

w 8-314A020

Secretary Ddo ....N.g.v...‘g..1.g.8.§........

Interstate Commerce Commission /3 OO

Washington, D.C. 20423 Fee § ... ---o:o-uoooao.u;
Re: File No. 15489, 15489-A, 15489-B 1CC Woshington, D. C

Dear Madam:

I enclose for your recordation in accordance with 49
U.S.C. §11303 executed and notarized copies of Amendment No.
3 to Security Agreement dated August 26, 1988. The Security
Agreement was filed with your office on February 1, 1988 and
assigned File No. 15489. Amendments have also been filed
with your office and assigned to the same file. The names

and addresses of the parties to the above document are as
follows:

Grantors:

PLM International, Inc.
655 Montgomery Street, Suite 1200
San Francisco, California 94111
Attention: Robert S. Leichtner
Vice President and General Counsel

Secured Parties:

Citicorp North America ,
601 Midland Avenue <
Rye, New York 10580

Attention: Aircraft/Special Projects

1 Embarcadero Center .
San Francisco, California 94111 -
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Security Pacific National Bank =
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Collateral Covered:
PLMX 11336

PLMX 12601
PLMX 12602

Telephone: (202) 857-6000 Cable: ARFOX Telex: WU 892672 ITT 440266 Telecopier: (202) 857-6395
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and the Leases with respect thereto attached as Exhibits A
and B to the Amendment.

The Railroad Cars covered by this amendment have been
the subject of previous ICC filings which have been released:
ICC # 13043.

A filing fee is enclosed. I would appreciate your
filing one counterpart of the foregoing three documents under
the provisions of 49 U.S.C. §11303 and stamping the
additional copies of each of the documents for return to the
parties involved in the transaction. We would also
appreciate your returning to us a stamped copy of this
transmittal letter, which is enclosed.

The undersigned certifies that he is acting as
special ICC counsel in this transaction, that he has reviewed
the above described documents and that the summary
description contained in this transmittal letter is accurate.

Sincerely,

ZJohn D. Hushén

Enclosures
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AMENDMENT NO. 3 TO SECURITY AGREEMENT Noyﬂ m
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ey PM

OQMMERcE
This AMENDMENT NO. 3 TO SECURITY AGREEMENT am“wmm”
("Amendment") dated as of October 3| , 1988, is made by PLM
INTERNATIONAL, INC., a Delaware corporation ("Grantor"), to
CITICORP NORTH AMERICA, INC., a Delaware corporation ("CitiNA")
and SECURITY PACIFIC NATIONAL BANK, a national banking
association ("SPNB") (CitiNA and SPNB are referred to hereinafter
collectively as the "Lenders"), and amends that certain Security
Agreement dated as of January 22, 1988, between the Grantor and
the Lenders.
RECITALS

A. Pursuant to a Security Agreement (as amended, the
"Security Agreement") dated as of January 22, 1988, between the
Grantor and the Lenders, the Grantor has granted to the Lenders a
security interest in certain rolling stock, and in Grantor’s
interest in any lease thereof. The Grantor desires to acquire
additional rolling stock ("New Rolling Stock") with certain
collateral ("Collateral”) in which the Lenders have previously
‘been granted a security interest. The Lenders have agreed to
release their security interest in the Collateral so that the
Grantor may acquire the New Rolling Stock, provided that the
Lenders shall have been granted a security interest in the New
Rolling Stock and in Grantor’s interest in any lease ("Lease") of
the New Rolling Stock. ~

B. The Grantor and the Lenders desire to amend the
Security Agreement in order to make the New Rolling Stock and all
Leases a part of the collateral covered by the Security Agreement
and subject to all the terms and conditions contained therein.

NOW, THEREFORE, in consideration of the premises and in
order to induce the Lenders to release their security interest in
the Collateral, the Grantor and the Lenders hereby agree as
follows:

1. Grant of Security

Schedule I to the Sécurity Agreement is hereby
amended by adding to said Schedule the New Rolling Stock listed
in Schedule I-A hereto and the Leases attached as Exhibits A and
B hereto.

2. Express Amendment

Except as specifically provided herein, the
Security Agreement shall continue in full force and effect.



3. Counterparts

This Amendment may be signed in any number of
counterparts, and by different parties hereto in separate
counterparts, with the same effect as if the signatures to each
such counterpart were upon a single instrument. All counterparts
shall be deemed an original of this Amendment.

IN WITNESS WHEREOF, the parties hereto have caused this
Amendment to be duly executed and delivered as of the date first
above written.

GRANTOR: ) PILM INTERNATIONAL, INC.
By ;% Z é
Title: P4
LENDERS: CITICORP NORTH AMERICA, INC.
By
Title:

SECURITY PACIFIC NATIONAL BANK

By
Title:




3.

Counterparts

This Amendment may be signed in any number of

counterparts, and by different parties hereto in separate

counterparts, with the same effect as if the signatures to each
such counterpart were upon a single instrument.

shall be deemed an original of this Amendment.

IN WITNESS WHEREOF, the parties hereto have caused this
Amendment to be duly executed and delivered as of the date first

above written.

GRANTOR:

LENDERS:

PLM INTERNATIONAL, INC.

By

All counterparts

Title:

CITICORP NORTH AMERICA, INC.

By

/
Titler™ _~Z—~ \.L

/

SECURITY PACIFIC NATIONAL BANK

Title:




3. Counterparts

This Amendment may be signed in any number of
counterparts, and by different parties hereto in separate
counterparts, with the same effect as if the signatures to each
such counterpart were upon a single instrument. All counterparts
shall be deemed an original of this Amendment.

IN WITNESS WHEREOF, the parties hereto have caused this
Amendment to be duly executed and delivered as of the date first
above written.

GRANTOR: PLM INTERNATIONAL, INC.

’ By
B Title:

LENDERS : CITICORP NORTH AMERICA, INC.

By
Title:

SECURITY PACIFIC NATIONAL BANK

By
Title: _ /\ V. ¥ [
(J >




STATE OF CALIFORNIA )
SSs
CITY AND COUNTY OF SAN FRANCISCO )

40 ey~ X5 1988, before me, the undersigned, a Notary
Public in and for said State, personally appeared {; ep F% '
personally known to me (or proved to me on the basis of satlsfactory
e) to be the person who executed the written instrument as
bf res) errf of PIM International, Inc., one of the
corporatlons therein named and acknowledged to me that said
corporation

- OFFICIAL SEAL

LR BEVERLEE J PRIDDY || ; ;(/
;r : NOTARY PUBLIC - CALIFORNIA
,&J

SAN FRANCISCO ‘COUNTY
My comm. expires JUN 18, 1990 NOTARY~PUBLIC

NOTARY SEAL

STATE OF

SSs

N N

COUNTY OF

Oon 1988, before me, the undersigned, a Notary
Public in and for said State, personally appeared
personally known to me (or proved to me on the basis of satlsfactory
evidence) to be the person who executed the written instrument as
of Citicorp North America, Inc., one of the
corporations therein named and acknowledged to me that sald
corporation executed the same.

NOTARY SEAL

NOTARY PUBLIC

STATE OF CALIFORNIA )
) ss
CITY AND COUNTY OF SAN FRANCISCO )

On 1988, before me, the undersigned, a Notary
Public in and for said State, personally appeared
personally known to me (or proved to me on the basis of satlsfactory
evidence) to be the person who executed the written instrument as
of Security Pacific National Bank, the national
banking corporation therein named and acknowledged to me that said
national banking association executed the same.

NOTARY SEAL

NOTARY PUBLIC



STATE OF CALIFORNIA )
SS
CITY AND COUNTY OF SAN FRANCISCO )

Oon 1988, before me, the undersigned, a Notary
Public in and for said State, personally appeared
personally known to me (or proved to me on the basis of satlsfactory
evidence) to be the person who executed the written instrument as
of PIM International, Inc., one of the
corporations therein named and acknowledged to me that said
corporation executed the same.

NOTARY SEAL

NOTARY PUBLIC

STATE OF /\/6\/\} \/()QIC, )
COUNTY OF N@\j YO,ZK/ ; =

on 004-01&&/27 1988, before me, the undersigned, a Notary
Public in and for said State, personally appeared €7wne? . ddeexer
personally known to me (or proved to me on the basis of satisfactory
dence) to be th erson who executed the written instrument as
?Qr\C(:. PC— hﬁ of Citicorp North America, Inc., one of the
" corporations thereln named and acknowledged to me that said
corporatlon executed the same.

. A THOMAS A. MATAMOROS
) K : Notzry Publzc, State of New York
No. 13—47234
NOTARY SE AL . vg\qalmed in New Vork Cmmtv

Conzmicslzn Do S Nevember S, 19 NOTARY PUBLIC

STATE OF CALIFORNIA )
) ss
CITY AND COUNTY OF SAN FRANCISCO )

On 1988, before me, the undersigned, a Notary
Public in and for said State, personally appeared
personally known to me (or proved to me on the basis of satlsfactory
evidence) to be the person who executed the written instrument as
of Security Pacific National Bank, the national
banking corporation therein named and acknowledged to me that said
national banking association executed the same.

NOTARY SEAL

NOTARY PUBLIC



STATE OF CALIFORNIA )
) ss
CITY AND COUNTY OF SAN FRANCISCO )

Oon 1988, before me, the undersigned, a Notary
Public in and for said State, personally appeared
personally known to me (or proved to me on the basis of satlsfactory
evidence) to be the person who executed the written instrument as
of PILM International, Inc., one of the
corporations therein named and acknowledged to me that said
corporation executed the same.

NOTARY SEAL

NOTARY PUBLIC

STATE OF

SS

et s

COUNTY OF

Oon 1988, before me, the undersigned, a Notary
Public in and for said State, personally appeared
personally known to me (or proved to me on the basis of satlsfactory
evidence) to be the person who executed the written instrument as
of Citicorp North America, Inc., one of the
corporations therein named and acknowledged to me that said
corporation executed the same.

NOTARY SEAL

NOTARY PUBLIC

STATE OF CALIFORNIA )
) ss
CITY AND COUNTY OF SAN FRANCISCO )

on (cftober 2% 1988, before me, the undersigned, a Notary
Public in and for said State, personally appeared M- Ande sou
personally known to me (or proved to me on the basis of satisfactory
evidence) to be the person who executed the written instrument as
Vie Presidest of Security Pacific National Bank, the national
banking corporation therein named and acknowledged to me that said
national banking association executed the same.

NOTARY SEAL Ner sl + W

NOTARY BUBLIC

! OFFIZIAL SEAL
".23' NANNETTE F. JOHMSON
&

o NOTARY PUBLIC-CALIFGRiMIA
: ‘ SAN FRANCISCO COUNTY
W= My Commission Expires Feb. 16,1991




Schedule I-A

Road Nos. PLMX 11336
PLMX 12601
PIMX 12602
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LEASE AGREEMENT FOR E L'"B'T Z 2

RAILROAD CARS

This Lease Agreement dated as of the 30th day of June, 1986 (the
"Agreement”), by and between PLM Investment Management, Inc. ("IMI"), a _
California corporation, and Merchants Grain and=$remsportwwren, Inc., /\',7L .
a Delaware corporation ("Lessee").

IDENTITY OF LESSOR

IMI is entering into this Agreement for its own account and/or as agent
for, and to the extent of, the principals who may own the railroad cars which
are to be leased hereunder to Lessee and which cars are described more
particularly in the attached Exhibit A (such railroad cars being hereinafter
collectively referred to as the "cars" and separately as a "car"). The
principals, if any, will, as of the date the cars are delivered hereunder,
have entered into management agreements (the "management agreements™) with
IMI, which authorize IMI to enter into leases on their behalf. (A copy of the
form of such management agreements will be made available to Lessee upon
request.) IMI and such principals are collectively referred to as "Lessor.”
Lessor shall, from time to time, provide Lessee with the name of the
principals, if any, who own the cars. Once IMI has identified the principals
who own the cars to Lessee, IMI shall be released from any obligation under
tnis iease except as agent for such principals.

Accordingly, 1t is agreed as follows:
Article 1: Lease

Lessor shall furnish and lease to Lessee, and’Lessee shall accept, and
use, the cars on the terms and conditions set forth herein and in the exhibits
attached hereto.

Article 2: Term

The term of this Agreement with respect to each car shall commence upon
the delivery of such car to Lessee in the manner set forth in Article 3 and,
except as otherwise provided herein, shall terminate on the earlier of the
date Lessor is notified of the loss or destruction of such car or, with
respect to all cars leased hereunder, at the end of the number of months set
forth in Exhibit B from the first day of the calendar month immediately
following the month in which the first of the cars leased hereunder is
delivered to Lessee; provided, however, that without limiting any other rights
Lessor may have against Lessee, if Lessee is responsible for such loss or
destruction of a car under Section 9.4, this Agreement with respect to such
car shall continue until Lessee pays to Lessor the replacement value of such
car as determined immediately prior to such loss or destruction. Notwith
standing the expiration or termination of this Agreement, the obligations of
the Lessee hereunder shall continue in effect with respect to each car until

D —




each such car is returned to the possession of Lessor in accordance with
Article 14 or settlement is made for such car in accordance with Section 9.4.

-

Article 3: Delivery
3.1 Date of Delivery

Lessor shall deliver or cause the cars to be delivered to Lessee during
the anticipated delivery period set forth in Exhibit B. The obligation of
Lessor to deliver the cars in total or in part, shall be excused, and Lessor
shall not be 1iable, for any causes beyond the reasonable control of Lessor
(including, but not limited to, delays caused by fire, labor difficulties,
delays of carriers and materialmen, governmental authority, or late delivery
by the manufacturer of the cars) and, in the event of a delay in such
delivery, Lessor shall deliver the cars to Lessee as soon as reasonably
possible thereafter.

3.2 Place of Delivery

Lessor shall cause the cars to be delivered to Lessee at the locatidn(s)
set forth in Exhibit B.

3.3 Cost of Delivery

A1l transportation charges related to the delivery of the cars to the

location(s) set forth in Exhibit B shall be borne by the party indicated in
Exhibit B.

Article 4: Acceptance of Cars

Lessee may elect not less than ten (10) days prior to the delivery of the
first car hereunder to inspect each car to determine if it (i) complies with
the description set forth in Exhibit A and (ii) is fit and suitable for
operation as those terms are defined in the Field Manual and the Office
Manual of the Interchange Rules (the "Interchange Rules") adopted by the
Association of American Railroads ("AAR"). Upon such inspection, Lessee
shall, if such car complies with the requirements of the preceding sentence,
deliver to Lessor a Certificate of Acceptance in the form attached as Exhibit
C. Lessee shall not reject delivery of any car delivered hereunder if, with
respect to such car, Lessee shall (i) load, or otherwise use the car, or (ii)
fail to notify Lessor, immediately upon delivery, of Lessee’s rejection of the
car and the specific reasons why the car does not meet the applicable '
standards set forth in Exhibit A or the Interchange Rules. If Lessee rejects
any car, Lessor shall have the right to have the rejected car inspected at
Lessee’s expense by an inspector acceptable to both Lessor and Lessee. Lessee
shall be deemed to have accepted any car for which the inspector determines
good cause for rejection did not exist. The decision of the inspector shall
be final and binding upon the parties. Lessee’s acceptance, however effected,
shall be deemed effective as of, and the monthly rental shall accrue from, the
date ‘a car is delivered to Lessee.

-2-



Article 5: Harkings

At the time of delivery of the cars by Lessor to Lessee, the-cars will be
plainly marked on each side with the identification marks selected by IMI. 1If
such markings shall at any time be removed or become illegible, wholly or in
part, Lessee shall immediately cause such markings to be restored or replaced
at Lessee’s expense. Lessee shall not otherwise place, nor permit to be
placed, any lettering or marking of any kind upon the cars without notifying
Lessor.

Article 6: Payment of Rentals
6.1 Monthly Rentals

The monthly rental with respect to each car shall be as set forth in
Exhibit B, and, subject to Article 2, shall accrue from (and including) the
date Lessee’s acceptance of such car is deemed effective to (and excluding)
the date such car is redelivered in accordance with Article 14. The rental
shall be payable without deduction, reduction, setoff or counterclaim of any
kind, for any reason, whether or not related to this Agreement, to Lessor at
the address set forth in Exhibit B, in advance, on or before the first day of
each month during the term hereof; provided, however, that the rental for each
car for the month in which it is delivered shall be prorated for the number of
days (including the day of delivery) remaining in such month and shall be :
payable on or before the first day of the next succeeding calendar month. The
amount by which rental payments for any month shall exceed the pro rata rental
due for the cars leased to Lessee during such month shall be credited against
the rental due pursuant to the rental invoice submitted to Lessee during the
following month, or if all the cars have been redelivered by Lessee in
accordance with Article 14 as of the end of such month and any amount due to
Lessee exceeds any amount due from Lessee the following month, such excess
shall be paid to Lessee during such following month.

6.2 Additional Usage Rental

Within a reasonable period of time after the end of each calendar year of
the term hereof, and upon termination of this Agreement, Lessor shall, on the
basis of mileage reported by railroads, determine the total number of miles
that each car traveled during the calendar year or the portion thereof just
ended, loaded and empty. If it is determined that any car traveled more than
forty thousand (40,000) miles during such period or a pro rata portion thereof
for a period of usage of less than twelve (12) full calendar months, Lessee,
upon notice by Lessor, shall pay to Lessor, within fifteen (15) days of
receipt of such notice, as additional rent for such car for such period, an
amount equal to two cents ($0.02) multiplied by the number of miles in excess
of the product of (i) 40,000 and (ii) the number of days during such year for
which rent accrued divided by 365. '



Article 7: Mileage Allowance

Collection

Any per diem or mileage allowances, rentals and/or other compensation
payable by railroads by reason of the use of the cars (hereinafter referred to
as "allowances") shall be collected by Lessor for the account of the party
indicated in Exhibit B.

To the extent that Lessee shall be entitled to such allowances and to the
extent such allowances shall be received by Lessor, Lessor shall do so as the
agent (solely for that purpose) of Lessee, and such allowances shall be paid
to Lessee or as Lessee 3ha’ll direct within a—reasenrable—time. 30 days of
vecrept by Lescov o & C

Article 8: Title and Usage

8.1 Title to the Cars

Lessee acknowledges and agrees that by the execution of this Agreement it
does not obtain, and by payments and performance hereunder, it does not, and
will not, have or obtain any title to the cars or any property right or
interest therein, legal or equitable, except solely as Lessee hereunder and -
subject to all of the terms hereof. Lessee shall keep the cars free from any
liens or encumbrances created by or through Lessee. :

8.2 Usage of the Cars

Lessee will use the cars for the purpose set forth in Exhibit A and will
not use the cars for any other purpose without the written approval of
Lessor. Lessee agrees not to load any of the cars in excess of the load Vimit
stencilled thereon or the limit, if any, set forth in Exhibit A; and, except
with respect to the repair of cars, Lessee shall not 1) cut or weld any part
of car or cars without the prior written consent of Lessor, or, if the cars
are equipped with unloading gates, 2) apply heat to the gates to open them, or
for any other purpose.

8.3 Tax Indemnity

Lessee hereby acknowledges that IMI (or the principal(s) for whom IMI acts
as agent) have claimed or will claim with respect to the cars the investment
tax credit allowable pursuant to Section 38 of the Internal Revenue Code of
1954, as amended (the “Code"), for "Section 38 property" as defined in Section
48(b) of the Code and the deduction under the Accelerated Cost Recovery System
on the cars under the Code based upon the recovery method (collectively, the
"Tax Benefits"). Lessee shall not permit the cars to be used by any
organization described in Section 48(a)(4) of the Code or by a governmental
unit described in Section 48(a)(5) of the Code. Lessee further acknowledges
that the Tax Benefits with respect to the cars would not be allowable in the
taxable year claimed, or the Tax Benefits previously claimed with respect to
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the cars would be recaptured, if the cars were to be used predominantly
outside the United States within the meaning of Section 48(a)(2)(A) of the
Code and therefore agrees to use each car so that the Tax Benefits as
permitted by the Code (or any amendment thereof or successor legislation) may
be claimed with respect to each car (and not be recaptured or disallowed), but
in no event to use each car outside the boundaries of the continental United
States unless permitted by Exhibit A, and if so permitted, for no more than
the period allowable as set forth in Exhibit A.

Lessee shall be required to pay to Lessor (each principal, for this
purpose, being treated as a separate Lessor) an amount which, after deduction
of all taxes required to be paid by such Lessor in respect of all amounts
payable by Lessee to Lessor hereunder, under the laws of any federal, state,
or local government or taxing authority, shall be equal to all or such portion
of the Tax Benefits disallowed or recaptured by or from Lessor as a direct or
indirect result of Lessee’s violation of this Section.

8.4 Lessee’s Right to Transfer or Assign

Lessee shall not transfer or assign the cars or its interest and
obligations hereunder, nor shall a transfer or assignment by operation of law
or otherwise of Lessee’s interest in the cars or this Agreement be effective
against Lessor, without Lessor’s prior written consent, which consent shall
not be unreasonably withheld; provided, however, that notwithstanding the
foregoing, Lessee shall have the right to sublet any or all of the cars to
such sublessees as Lessee may deem appropriate, and no consent of Lessor
thereto shall be necessary, provided that no sublessee shall be permitted to
use any of the cars outside the United States so as to cause the loss or
recapture of the Investment Tax Credit for the cars for United States federal
income tax purposes, nor shall any sublessee be an organization described in
Section 48(a)(4) of the Internal Revenue Code (subject to the exceptions
contained therein) or a governmental unit described in Section 48(a)(5) of the
Internal Revenue Code unless Lessee agrees, in writing, to indemnify Lessor
for any such loss of tax benefits in a form reasonably satisfactory to
Lessor. No transfer or assignment of this Agreement, or of the cars, shall
relieve Lessee from any of its obligations to Lessor hereunder. Any sublease
permitted under this Section 8.4 shall include an acknowledgement of the
interest of Lessor’s mortgagee (if any) in the cars.

8.5 Use of Cars on Certain Roads Under AAR Circular OT-5 Series

Upon the written request of Lessee (which request shall name the railroads
involved) Lessor shall use reasonable efforts to cooperate with Lessee to
obtain from each named railroad with respect to the cars Authority to Place
Privately Owned Freight Cars (other than tanks) in service under the
Provisions of AAR Circular OT-5 Series as promulgated by the AAR and all
supplements thereto and reissues thereof (such authority hereinafter called
the "consent(s)"). Lessor shall furnish to Lessee such information as Lessee
may request to apply for and obtain such consents. Lessor, however, shall not
be 1iable for failure of Lessee to obtain such consents for any reason
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whatsoever and this Agreement shall remain in full force and effect
notwithstanding any such failure.

Article 9: Maintenance and Repairs . ~
9.1 Maintenance Responsibility

Except as otherwise provided in Exhibit B to this Agreement, Lessor shall,
at its expense, perform or arrange and pay for the performance of maintenance
and repair services on the cars.

9.2 Repairs to Cars Unfit for Service

Lessee shall promptly notify Lessor 1f a car becomes unfit for service for
any reason other than the loss or destruction of such car and Lessee, at its
expense, shall promptly deliver the cars to an AAR-approved shop; and Lessor,
if responsible for such repairs, shall have a reasonable period of time to
repair and return such car to service.

9.2.1 Lessor Responsibility

If this Agreement places responsibility for such repairs on Lessor, rental
charges for such car or cars shall abate from the date of arrival of car at
specified repair facility, and until it is repaired and Lessee is notified
such car is ready for shipment from such repair facility.

9.2.2 Lessee Responsibility

If this Agreement does not place responsibility for such repairs on
Lessor, Lessee shall pay for the cost of such repairs. If Lessor is notified
that a car needs repair and Lessor believes that this Agreement does not place
responsibility for such repairs on Lessor, Lessor shall notify Lessee that
such car needs repair and that such repair shall be at Lessee’s expense. If
Lessee does not advise Lessor within three (3) business days of receipt of
notification by Lessor that it intends to inspect such car, Lessee shall pay
for such repairs on demand. If Lessee indicates its intention to inspect such
car, it shall have five (5) business days during which it may, at its expense,
have such car inspected by an inspector acceptable to both Lessor and
Lessee. The decision of the inspector as to responsibility for repairs shall
be final and binding on both parties.

9.2.3 Railroad Responsibility

If Section 9.4 places responsibility on the railroad subscribing to the
Interchange Rules for damage, rental charges for such car or cars shall abate
from and after a period of five (5) days from the date Lessor receives
notification that such car needs repair and until it is repaired and forwarded
from the repair facility.

9.3 Alterations

Lessee shall not alter the physical structure of any of the cars without
the prior written consent of Lessor.



9.4 Responsibility for Lost, Destroyed or Damaged Car

Lessee shall be responsible for and shall indemnify Lessor and hold Lessor
harmless and does hereby release Lessor from (as provided in Article 10) the
loss or destruction of, or damage to, the cars or any parts thereof, during
the term; provided, however, Lessee shall not be responsible to the extent the
then-prevailing Interchange Rules places responsibility upon a railroad
subscribing to the Interchange Rules; and provided, further, that Lessee shall
not be responsible if such loss, destruction or damage to the cars or parts
thereof was caused by the sole active negligence or willful misconduct of
Lessor.

Notwithstanding anything contained herein to the contrary, Lessee shall be
responsible for and shall indemnify Lessor and hold Lessor harmless and does
hereby release Lessor from (as provided in Article 10) the loss or destruction
of, or damage to, a car or any part thereof during the term of this Agreement
which shall (i) be occasioned by the misuse or negligence of Lessee, its
consignee, agent or sublessee, (ii) occur while such car is on the tracks of
Lessee or any private siding or track, or at the loading or unloading facility
f Lessee or its consignee, agent or sublessee, or on the track of any
railroad that does not subscribe to the Interchange Rules or any private or
industrial railroad or (i1ii1) be caused by any commodity which may be
transported or stored in or on such car.

Lessee shall notify Lessor of the loss or destruction of any of the cars
within two (2) days of the date of such event. The amount of loss resulting
from the loss or destruction of a car shall be measured by its replacement
value as determined immediately prior to the time of such loss or destruction
whatsoever, even though the same may have resulted from Lessor’s concurrent
negligence with Lessee or any third party, whether active or passive. In all
cases to which this indemnity applies, Lessee’s obligation shall be to
indemnify Lessor for the full amount of the Claims involved, and principles of
comparative negligence shall not apply.

Article 10: Indemnification by Lessee
10.1 Damages, Losses and Injuries Due to Operation of the Cars

Lessee shall defend (if such defense is tendered to Lessee), indemnify
and hold Lessor harmless from and against and does hereby release Lessor from,
all claims, suits, liabilities, losses, damages, costs and expenses, including
attorney’s fees, (collectively referred to as "Claims") in any way arising out
of or resulting from the condition, storage, use, loss of use, maintenance,
operation of the cars, or any other cause. -

Lessor and Lessee shall cooperate with and assist each other in any
reasonable manner requested, but without affecting their respective



obligations under this Article 10 or Article 9, to establish proper claims
against parties responsible for the loss or destruction of, or damage to, the
cars.

P

10.2 Losses to and Damages Caused by Commodities

Lessor shall not be 1iable for any loss of, or damage to, commodities,
or any part thereof, loaded or shipped in the cars, however such loss or
damages shall be caused, or shall result, and Lessee shall be responsible for,
indemnify Lessor against and hold Lessor harmless and does hereby release
Lessor from Claims therefor. In the event any of the cars or parts thereof,
including all interior lading removal devices, special interior linings and
items, if any, set forth in Item V of Exhibit A, and removable parts, if any,
shall become damaged by any commodity loaded therein, Lessee shall be
responsible for such damage, and shall indemnify Lessor against and hold
Lessor harmless from, any such Claims therefor according to the same terms of
indemnification set forth in Section 10.1.

10.3 Loss of Use of Car

Notwithstanding any provision contained herein to the contrary, Lessor
shall not be liable to Lessee for Claims which result from the loss of the use
of the car for any reason whatsoever. '

Article 11: Taxes and Other Charges
11.1 Lessee Responsibility

Except as otherwise hereinafter provided, Lessee shall pay and indemnify
and hold Lessor harmless from all

(a) taxes 1nc1ud1ng, without limitation, any taxes (withholding o
otherwise), including personalproperty taxes—imposed—by—theUnited }n(;

goue:nmenxal_9I_2Qm1n1sin3t#ve—subdfvT!TUn‘thereof——eﬂd—any sales and/or
use taxes, gross receipts, franchise and single business taxes, and

(b) license fees, assessments, charges, fines, levies, imposts,
duties, tariffs, customs, switching, and demurrage,

including penalties and interest thereon, levied or imposed by any foreign,
federal, state or local government or taxing authority, railroad or other
agency upon or with respect to the cars, or Lessor in connection with the cars

or this lease.
11.2 Lessor Responsibility
Notwithstanding Section 11.1, Lessee shall not be responsible for and

Lessor shall pay any tax imposed by the United States or any state or
governmental subdivision thereof which is measured solely by Lessor’'s net
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income, unless such tax is in substitution for or releases Lessee from the
payment of any taxes for which Lessee would otherwise be obligated under
Section 11.1.

-

Article 12: Assignment, Transfers, Encumbrances

A1l rights of Lessor hereunder may be assigned, pledged, mortgaged,
transferred or otherwise disposed of, either in whole or in part, and/or
Lessor may assign, pledge, mortgage, transfer or otherwise dispose of title to
the cars, with or without notice to Lessee. In such event, this Agreement and
all rights of Lessee hereunder or those of any person, firm or corporation who
claims or who may hereafter claim any rights in this Agreement under or
through Lessee, are hereby made subject and subordinate to the terms,
covenants and conditions of any chattel mortgage, conditional sale agreement,
equipment trust agreement or other agreements or assignments covering the cars
heretofore or hereafter created and entered into by Lessor, its successors or
assigns, and to all of the rights of any such chattel mortgagee, assignee,
trustee or other holder of legal title to or security interest in the cars;
provided, however, that so long as Lessee is not in default hereunder Lessee
shall be entitled to use the cars in accordance with the terms and conditions
hereof. Any sublease or assignment of the cars permitted by this Agreement
that is entered into by Lessee or {its successors or assigns shall contain
Tanguage which expressly makes such assignment or sublease subject to the
subordination contained herein. At the request of Lessor or any chattel
mortgagee, assignee, trustee, or other holder of the legal title to or
security interest in the cars, Lessee at Lessor’s expense shall letter or mark
the cars to identify the legal owner of the cars and, if applicable, place on
each side of each car, in letters not less than one inch in height, the words
"Ownership Subject to a Security Agreement Filed with the Interstate Commerce
Commission” or other appropriate words reasonably requested. Lessee hereby
agrees to execute an Estoppel Agreement in substantially the form attached
hereto as Exhibit E.

Any transfer or assignment of, or grant of a security interest in, this
Agreement or any interest herein shall be subject to any such transfer,
assignment or grant of a security interest set forth in any previous filing
with the Interstate Commerce Commission ("ICC").

Article 13: Default by Lessee

If Lessee defaults in the payment of any sum of money to be paid under
this Agreement and such default continues for a period of three (3) days-:after
notice to Lessee of such default; or if Lessee fails to perform any covenant
or condition required to be performed by Lessee which failure shall not be
remedied within ten (10) days after notice thereof from Lessor to Lessee; or
if Lessee shall dissolve, make or commit any act of bankruptcy, or if any
proceeding under any bankruptcy, or insolvency statute or any laws relating to
relief of debtors is commenced by Lessee, or if any such proceeding is
commenced against Lessee and same shall not have been removed within thirty
(30) days of the date of the filing thereof, or if a receiver, trustee or

.-9-



liquidator is appointed for Lessee or for all or a substantial part of
Lessee’s assets with Lessee's consent, or if without Lessee’s consent the same
shall not have been removed within thirty (30) days of the date of the
appointment thereof; or if an order, judgment or decree be entered by a court
of competent jurisdiction and continue unpaid and in effect for any period of
thirty (30) consecutive days without a stay of execution; or if a writ of
attachment or execution is levied on any car and is not discharged within ten
(10) days thereafter, Lessor may exercise one or more of the following

- remedies with respect to the cars:

(a) Immediately terminate this Agreement and Lessee’s rights
hereunder;

(b) Require Lessee to return the cars to Lessor at Lessee’s expense,
and if Lessee fails to so comply, Lessor may take possession of such car
without demand or notice and without court order or legal process;

(c) Lease the cars to such persons, at such rental and for such
period of time as Lessor shall elect. Lessor shall apply the proceeds
from such leasing less all cost and expenses incurred in the recovery,
repair, storage and renting of such cars, toward the payment of Lessee’s
obiigations hereunder. Lessee shall remain liable for any deficiency,
which, at Lessor’s option, shall be paid monthly, as suffered, or
immediately, or at the end of the term as damages for Lessee’s default;

(d) Bring legal action to recover all rent or other amounts then
accrued or thereafter accruing from Lessee to Lessor under any provision
hereunder; or

(e) Pursue any other remedy which Lessor may have.

Each remedy is cumulative and may be enforced separately or
concurrently. If Lessee fails to perform any of its obligations hereunder,
Lessor, at Lessee'’s expense, and without waiving any rights it may have
against Lessee for such nonperformance, may itself render such performance.
Further, Lessee shall reimburse Lessor for all costs and expenses including
reasonable attorney’s fees expended by Lessor in the enforcement of {its rights
and remedies hereunder, and Lessee shall pay interest on any amount owing to
Lessor from the time such amount becomes due hereunder at a rate per annum
equal to the reference rate of the Bank of America NT&SA, such rate to be
reduced, however, to the extent it exceeds the maximum rate permitted by
applicable law. In addition, Lessee shall, without expense to Lessor, assist
Lessor in repossessing the cars and shall, for a reasonable time if required,
furnish suitable trackage space for the storage of the cars.

If applicable, Lessor shall be entitled to the remedies of a lessor
under Section 1168 of the U.S. Bankruptcy Code.
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Article 14: Delivery at End of Term

Lessee shall not redeliver the cars prior to the end of the term without
the prior consent of Lessor. At the end of the term, Lessee shall deliver
free of any cost or expense to Lessor each car to Lessor, or to a subsequent
lessee, at the point designated by Lessor (but not to exceed 500 miles from
the location of the cars), empty, free from residue, and in the same good
order and clean condition as it was delivered by Lessor to Lessee, ordinary
wear and tear and repairs that Lessor is required to make pursuant to Article
9 excepted. Lessee shall, on demand, reimburse Lessor for the expense of
cleaning any car that contains residue or such other cost which may be
incurred to place a car in the condition described above.

If any car is not redelivered to Lessor or not delivered to a subsequent
lessee on or before the date on which the term ends or in the event that a car
so delivered is not in the condition required by this Article 14, Lessee shall
pay rental for each day that each car {s not delivered as required herein or
until each car is delivered in the .condition required, at the prorated monthly
rental rate set forth in Exhibit B. Lessee shall pay to Lessor on or before
the last day of each month the amount Lessee is obligated to pay to Lessor for
such month under this Article 14. In addition to any other indemnity provided
herein and any payments to be made to Lessor hereunder, Lessee shall also
indemnify and hold Lessor harmless from and against all Claims whatsoever,
fncluding those asserted by a subsequent lessee, arising out of, or as a
result of, such late delivery or failure to deliver in the condition required.

Article 15: Warranties and Representations |

LESSOR MAKES NO WARRANTIES OR REPRESENTATIONS, EXPRESS OR IMPLIED, AS TO
THE CONDITION, MERCHANTABILITY, FITNESS FOR PARTICULAR PURPOSE OR ANY OTHER
MATTER CONCERNING THE CARS. LESSEE HEREBY WAIVES ANY CLAIM IT MIGHT HAVE
AGAINST LESSOR FOR ANY CLAIMS CAUSED BY THE CARS OR BY ANY DEFECT THEREIN.
During the term of this Agreement and so long as Lessee renders faithful
performance of 1ts obligations, Lessor hereby assigns any factory or dealer
warranty, whether express or implied, or other legal right Lessor may have
against the manufacturer in connection with defects in the cars covered by
this Agreement. ’

Article 16: Status of Lessee
Lessee represents and warrants that, as of the date of this Agreement:

(a) Lessee is a corporation duly incorporated, validly existing and
in good standing under the laws of the state of its incorporation and is
efther duly qualified to do business and is in good standing in such
other jurisdictions in which the business and activities of Lessee
require such qualification or its failure to so qualify in such other
Jurisdiction will not have a material adverse impact on this Agreement.
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(b) Lessee has full corporate power to enter into this Agreement.

(c) The Agreement had been duly authorized, executed and delivered
by Lessee, and constitutes a valid, legal and binding agreement,
enforceable in accordance with its terms.

(d) No approval is required by Lessee from any governmental or
public body or authority with respect to the entering into or
performance of this Agreement.

(e) The entering into and performance of this Agreement will not
conflict with, or result in a breach of, the terms, conditions or
provisions of (i) any law, or any regulation, order, injunction, permit,
franchise or decree of any court or governmental instrumentality and
(ii) any indenture, agreement or other instrument to which Lessee is
party or by which it or any of its property is bound.

(f) Lessee is neither an organization described in Section 48(a)(4)
nor a governmental unit described in Section 48(a)(5) of the Internal
Revenue Code of 1954, as amended. ‘

Article 17: Right of Inspection

Lessor or its assignee shall have the right, at any reasonable time, and
without interfering with Lessee’s operations, to inspect the cars, by its
authorized representative, wherever they may be located, for the purpose of
determining compliance by Lessee with its obligations hereunder. Lessee shall
use its best effort to obtain permission, 1f necessary, for Lessor or its

authorized representative to enter upon any premises where the cars may be
Tocated. '

Article 18: Reports and Notices

18.1 Car Movement

Annually, in writing, Lessee shall report to Lessor the mileage of the
cars. :

18.2 Notification of Damage or Injury

Lessee shall notify Lessor, within a reasonable period of time, of any
accident or malfunction in connection with the operation of the cars,
including in such report the time, place and nature of the accident, the
damage caused to any property, the names and addresses of persons injured and
of witnesses, and other such information as may be pertinent to Lessor’s
investigation of such accident.
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18.3 Notification of Liens

Lessee shall notify Lessor within three (3) days after any—attachment,
lien (including any tax and mechanics’ liens), or other judicial process
attaches to the cars.

18.4 Report of Location

Within five (5) days after receipt of written demand from Lessor, Lessee
shall give Lessor notice of the location of the cars to the best of its
ability.

18.5 Addressing of Notices

A1l notices required or permitted hereunder shall be in writing and
shall be deemed delivered upon actual receipt. Such notices shall be
delivered to the respective parties hereto by personal delivery thereof or by
telegram, telex, telecopier or deposit in the United States mail as certified
or registered matter, return receipt requested, postage prepaid, and addressed
%o the respective parties as set forth in Exhibit B, unless otherwise advised
in writing.

Article 19: Compliance With Laws

~ Lessee shall comply with all governmental laws, rules, regulations,
requirements and the Interchange Rules (collectively referred to as the
*Rules®) with respect to the use and operation of the cars, and if the cars
have any interior lading protective devices, special interior 1inings and
items, if any, set forth on Exhibit A, or removable parts, the maintenance of
such devices, linings or parts. Except as set forth in the preceding
sentence, Lessor shall comply with the Rules with respect to its obligation to
maintain the cars under Article 9. Lessor shall further comply with the Rules
in the event such Rules require a change or replacement of any equipment or
appliance on the cars or in case any additional or other equipment or
appliance is required to be installed on the cars (collectively referred to as
"Alterations®). I1f such Alterations are required, Lessor shall have a
reasonable period of time to make such Alterations and return such car to
Lessee or replace such car with a substituted railroad car of the same type,
capacity and conditfon. Lessee, at its expense, shall deliver the cars to
such shop or shops and at such time or times as Lessor shall designate for the
purpose of making any Alterations. Rental charges for such car or cars shall
abate from and after a period of ten (10) days from the date when such car is
so delivered by Lessee to Lessor until it is returned to service or replaced
with another ratilroad car of the same type, capacity and condition. If a car
is either altered or substituted in accordance with this Article 19, the
rental rate for such a car for each month after such a car is altered or
substituted with another railroad car of the same or substantially similar
type, capacity and condition shall be determined in accordance with Exhibit B.
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Article 20: Administration of Agreement

The parties hereto recognize and acknowledge that IMI may be acting
under management agreements as agent for certain principals which shall be
identified to Lessee by IMI from time to time. Such principals shall, from
time to time, be set forth in Exhibit D to this Agreement. IMI at any time,
and from time to time, shall have the right to add principals (and amend or
supplement Exhibit D to include such principals) and upon so doing shall
notify Lessee; provided, however, that notwithstanding the date of such
notification, such principal(s) shall be deemed a Lessor hereunder effective
as of the date the cars owned by such principal and managed by IMI are
delivered to Lessee. Any amended or supplemented Exhibit D shall, from time
to time, be delivered to Lessee. Lessee agrees to cooperate with IMI and any
principal for the purpose of complying with any reasonable requirements of any
lender, the ICC or the provisions of Article 9 of the Uniform Commercial Code
provided such cooperation does not materially affect the rights or liabilities
of Lessee hereunder. Except as otherwise provided in Article 12, this
Agreement shall be administered by ‘IMI or such other third person or entity as
IMI may from time to time identify; provided, however, that any such
assignment to such third person or entity shall not be effective against
Lessee until Lessee is so notified of such assignment.

Article 21: Miscellaneous

21.1 Entire Agreement

This Agreement, together with any and all exhibits attached hereto,
constitutes the entire agreement between Lessor and Lessee and it shall not be
amended, altered, varied or changed except by written agreement signed by the
parties hereto. This Agreement is intended to cover all rights to indemnity
between the parties hereto. No waiver of any provision of this Agreement nor
consent to any departure by Lessee therefrom shall be effective unless the
same shall be in writing signed by both parties, and then such waiver of
consent shall be effective only in the specific instance and for the purpose
for which given.

21.2 Governing Law

This Agreement shall be interpreted under and performance shall be
governed by the laws of the State of California.

21.3 Conflict with Interchange Rules

This Agreement shall govern in the event the Interchange Rules conflict
with any provision of this Agreement.

21.4 Severability

If any term or provision of this Agreement or the: application thereof
shall, to any extent, be invalid or unenforceable, such invalidity or
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unenforceability shall not affect or render invalid or unenforceable any other
provision of this Agreement, and this Agreement shall be valid and enforced to
the fullest extent permitted by law.

~

21.5 Headings

The headings that have been used to designate the various Sections and
Articles hereof are solely for convenience in reading and ease of reference
~and shall not be construed in any event or manner as interpretative or
limiting the interpretation of the same.

21.6 Survival

A1l indemnities contained in this Agreement shall survive the
termination hereof. 1In addition, the obligation to pay any deficiency as well
as the obligation for any and all other payments by Lessee to Lessor hereunder
shall survive the termination of this Agreement.
21.7 Assignment of Rights

Except as otherwise provided in Section 8.4 and Article 12, this
Agreement shall inure to the benefit of, and be binding upon, the parties
hereto and their respective successors and assigns.

IN WITNESS WHEREOF, the parties hereto have caused this instrument to be
executed and delivered as of the date first above written. :

PLM INVESTMENT MANAGEMENT, INC.

DATE: - By

7~
MERCHANTS GRAIN 4=TRANGRORIAIION, INC.

DATE: 4/3/96 By ,Q//«“"'f &/‘/‘A(//

LEG-097
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I1.

IIT.

IV.

VI.

VII.

VIII.

EXHIBIT B
DELIVERY; RENTAL RATE; TERM

ANTICIPATED DELIVERY PERIOD:
August, 1986
PLACE OF DELIVERY:

COST OF DELIVERY TO BE BORNE BY:

Lessor

RENTAL RATE:

$175.00 per car per month

MILEAGE ALLOWANCES TO BE FOR THE ACCOUNT OF:

Merchants Grain, Inc.

MAINTENANCE RESPONSIBILITIES OF LESSOR:

Per Article 9

TERM: YJC-

Si1x

Nine months. Thereafter the term shall continue on a month-to-month
basis. Either party may terminate the Lease upon written notice to
the other party 30 days prior to the date of cancellation.

ADDRESSING OF NOTICES:

Lessee to Lessor Lessor to Lessee

PLM Investment Management, Inc. Merchants Grain & Transportation
655 Montgomery Street 720 Olive Street

Suite 1200 Suite 2800

San Francisco, California 94111 St. Louis,Missouri 63101



EXHIBIT C

CERTIFICATE OF ACCEPTANCE OF
RAILROAD CAR

This Certificate relates to the railroad cars listed below leased by PLM
Investment Management Inc., to Merchants Grain & Transportation, Inc. under a
Lease Agreement for Railroad Cars dated June 30, 1986 (the "Lease"™) into which

this Certificate 1s incorporated (by Article 4 thereof).

Railroad Car Numbers

See Schedule 1 attached hereto

Lessee hereby certifies its acceptance of the railroad cars.

Lessee hereby certifies that the representations'and warranties of Lessee
contained in the Lease are true and correct on the date hereof.

C
Executed: }67
_ MERCHANTS GRAIN S—PRANSFORFABION,

v Hery dwt/

(Title): PAM 4
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SCHEDULE 1 TO EXHIBIT C

1 PIMX 11337 PIMX 11696 PIMX 11814
2 11357 11698 11815
3 11358 11699 11816
4 11365 11700 11817
5 11366 11701 11818
6 11367 11703 11819
7 11368 11704 11830
8 11369 11705 11831
9 11370 11706 11832
10 11707 118353
11 11371 : 11708 11834
12 11372 11709 11835
13 11373 11710 11836
14 11374 11711 11837
15 11375 11712 11838
16 11377 11713 11839
17 11378 11716 11840
18 11379 11717 11841
19 11385 11718 : 11842
20 11457 11719 11843
21 11458 - 11720 11844
22 11459 11721 11845
23 11460 11722 12261
24 11461 11723 12262
25 11462 11724 12263
26 11463 11725 12264
27 11464 11726 12265
28 11466 11729 12266
29 11467 11731 12267
30 11667 11732 12268
31 11668 - 11734 12269
32 11669 11735 12270
33 11670 11736 12271
34 11671 11737 12272
35 11672 . 11738 12273
36 11673 11740 12274
37 11674 , 11741 12275
38 11675 11743 12276
39 11676 11744 12277
40 11677 11802 12278
41 11678 11803 12602
42 11679 11804 12603
43 11682 11805 12605
44 11684 , 11806 12609
45 11685 11807 . ' 12610
46 11688 ‘ 11808 12611
- 47 11689 ' 11810 12614
48 11690 11811 . 12617
49 11691 11812 12618
S0 11693 11813 12622
\ 12623



